IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

W LLI AM TURNER, YVONNE RUFFIN, ClVIL ACTI ON
JAMES OESCHLE and GLADYS :
WOODWARD, on behal f of :
t hensel ves and others simlarly :
si tuated :

V.
CI TY OF PH LADELPHI A and

THOVAS COSTELLO, Pri sons :
Comm ssi oner : NO. 98- 2990

MEMORANDUM

WALDVAN, J. April 17, 2000

The plaintiffs, on behalf of thenselves and 231 ot hers,
are suing the Gty of Phil adel phia and Thomas Costello, the Gty
Pri sons Comm ssioner, for conpensation under the Fair Labor
Standards Act ("FLSA"), 29 U S. C. 8§ 216(b). Plaintiffs are
current or fornmer correctional officers in the Gty prison
system They seek $1.4 million in overtine back pay for tine
spent changing into and out their uniforns, another $1.4 mllion
in Iiquidated damages, attorney fees and a court order requiring
the Gty to pay for change tine hereafter. Plaintiffs claimthat
the CGity's failure to conpensate themfor this change tine

constitutes a violation of the FLSA. !

Y'nterestingly, the lead plaintiff, WIIliam Turner, did not
work as a correctional officer during the tinme period covered by
this lawsuit and no | onger works for Gty. He would not be
entitled to recover even if plaintiffs were to prevail.



Presently before the court is defendants' notion for
summary j udgnent .

Under the FLSA, enployers may enpl oy an enpl oyee for no
| onger than forty hours per week unl ess such enpl oyee receives
overtinme conpensation for the additional tine at a rate of at
| east one and one-half tines the enployee's regular rate of pay.
See 29 U.S.C. 8§ 207(a)(1l). There is an exception to this general
rul e, however, for enployees who are enpl oyed under a bona fide
coll ective bargaining agreenent. In determ ning the nunber of
hours for which an enployee is enployed, “there shall be excl uded
any tinme spent in changing clothes” when such tine is “excl uded
fromneasured working tinme during the week invol ved by the
express terns of or by customor practice under a bona fide
col | ective-bargai ni ng agreenent applicable to the particular
enpl oyee.” 29 U.S.C. 8§ 203(0).

It is uncontroverted that there is no express provision
regardi ng conpensation for uniformchange tinme in the collective
bar gai ni ng agreenent governing the parties’ enploynent
relationship. The controlling issue is whether the uniform
change tine is excluded from conpensabl e work hours because of a
“custom or practice under a bona fide collective-bargaining
agreenent.”

From t he conpetent evidence of record, as
uncontroverted or otherwise viewed in the |ight nost favorable to

plaintiffs, the pertinent facts are as follow



Def endants require correctional officers to wear
official unifornms while performng their jobs. The officers are
prohibited fromwearing their unifornms while off-duty or while
of f of prison property and thus nust change into and out of their
uni fornms on prison premses. Plaintiffs spent or spend two and
one-hal f hours per week on average changing into and out of their
unifornms. This tinme is not included in their schedul ed work
shifts.

City correctional officers are organi zed under the
Anmeri can Federation of State, County and Muni ci pal Enpl oyees
District Council 33, Local 159B (the “Union”), and are enpl oyed
pursuant to a collective bargaining agreenent between the Union
and the City. Every collective bargaining agreenent between the
parties over a period of thirty years, including the current one,
has been silent as to conpensation for uniform change tine.

In his then capacity as President of the Union, WIIiam
Tur ner proposed conpensation for change tinme to the Comm ssi oner
and Deputy Conmmi ssioner in |abor managenent neetings.? In M.
Turner’s words, this also “was one of the things that had been
brought to the table” in discussions with WIlliam G ab, then
Labor Relations Admnistrator for the Gty. The Union, however,
el ected not to press for conpensation for uniformchange tine in
formal coll ective bargaining negotiations. The Union did

formally negotiate for other uniformrelated and pre-shift

2Mr. Turner was President of the Union for three years
bet ween June 1994 and June 1997.



conpensation. The Union secured a uniform mai ntenance al |l onance
and overtinme conpensation of one hour per week for tine
correctional officers spent at required pre-shift roll calls.
Nei t her the FLSA nor its inplenenting regul ations
define the terns “custonf and “practice.” The term “custoni
suggests an “ongoi ng understanding with sonme continuity,” or “an

ongoi ng, even if recent, course of conduct.” Arcadi v. Nestle

Food Corp., 28 F.3d 672, 675 (2d Cr. 1994). A “practice” can

al so i nclude understandings by the parties about future conduct.
Id.

For sone thirty years, with the Union s acqui escence,
the Gty has not conpensated correctional officers for change
time. This clearly constitutes a custom and practice. See

Hoover v. Wandotte Chens. Corp., 455 F.2d 387, 388 (5th Gr.)

(acqui escence for four years in limted conpensation for clothes

changing tine constituted customand practice), cert. denied 409

U S 847 (1972); Saunders v. John Mrrell & Co., 1991 W 529542,

*4 (N.D. lowa Dec. 24, 1991) (custom and practice established
when for five years clothes changing tine not conpensated);

Wlliams v. WR Gace & Co., Davidson Chem Div., 247 F. Supp.

433, 435 (E.D. Tenn. 1965) (history of exenpting cl othes changi ng
from conpensati on established customand practice). Plaintiffs
contend, however, that to constitute a “custom and practice under

a bona fide collective- bargaining agreenment,” the issue mnust

have been raised in formal collective bargaining negotiations.



Nei ther the statute nor the regul ations define the term
“under a bona fide collective-bargai ning agreenent,” and no court
has squarely defined the term Plaintiffs rely on a few cases in
whi ch courts noted sone history of negotiation regardi ng change
time which had in fact occurred. No court, however, has held
that the absence of such formal negotiations precludes the
exi stence of a requisite customor practice.

In one of the cases relied on by plaintiffs, the Court
di scussed negoti ations regarding change tine in the context of
rejecting plaintiffs' contention that such negotiations obvi ated

an existing customand practice. See Hoover, 455 F.2d at 389.

The enpl oyer in Hoover paid enployees for 15 m nutes of change
time. The Court held that the union’s acqui escence for four
years constituted a custom and practice unaffected by the union’s
demand i n subsequent negotiations for conpensation for actual
change tine of 25 mnutes. The Court held that in the face of a
contrary customor practice, enployees nmay obtain conpensation
for change tinme only by |ater bargai ning successfully for it and
not that there can be no customor practice under 8§ 203(0)

w t hout formal negotiation. Wat the Court found significant was
not the act of negotiation but “the union's failure to press its
demand to conclusion,” and stated that “what a union fails to
achi eve through the process of collective bargaining [should not]
be delivered to it under the provisions of the [FLSA].” 1d. It
woul d follow with greater force that a union cannot overcone a

customor practice with informal requests or proposals.

5



I n anot her case, the Court discussed negotiations
regardi ng change tinme because it was in the course of such
negoti ations that an understanding sufficient to constitute a

practice arose. See Arcadi, 38 F.3d at 675. The Court did not

hold that there can be no understandi ng and no practice or custom
w t hout formal negotiation. Indeed, the Court suggested that
acqui escence nmay be inplied when a union declines to negotiate
for conpensated change tinme while negotiating other wage and hour
issues. See id. at 674 (“the provision of a wage scale for
working tinmes and the absence of a provision for conpensating
changing tine inplies that the latter is not conpensable”). See

also In Re Departnent of Agriculture Meat | nspectors, 1981 W

22553 (Conp. Gen. July 31, 1981)(relying on Dept. of Labor Field
Oper ati on Handbook to conclude w thout reference to any

negoti ation that acquiescence in historic non-paynent for clothes
change tinme constituted “a custom and practice under the

col l ective bargai ning agreenent to exclude this tine”).

Al so somewhat instructive are cases arising under the

Nat i onal Labor Rel ations Act or Railway Labor Act in which courts
concl uded wi thout reference to actual negotiation that a

particul ar practice or custom can becone an inplied term of

enpl oynent through | ong-standi ng acqui escence. See Detroit &

Tol edo Shore Line R R Co. v. United Transp. Union, 396 U S. 142,

154 (1969) (a practice may effectively becone part of |abor
agreenent if it has “occurred for a sufficient period of tine

with the know edge and acqui escence of the enployees to becone in
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reality part of the actual working conditions”); Bonnell/Tredegar

Indus., Inc. v. National Labor Relations Bd., 46 F.3d 339, 344

(4th Gr. 1995 (“enployer's established past practice can becone
an inplied termof a collective bargai ning agreenent”); Railway

Labor Executives' Assoc. v. National R R Passenger Corp., 691 F

Supp. 1516, 1519 (D.D.C. 1988)(a practice or custom can becone
part of |abor contract by inplication through |ong-standi ng

observance or acqui escence). See also Local 159, Anerican

Federati on of State County and Muini ci pal Enpl oyees, D.C. 33 v.

City of Phil adel phia (Dept. of Prisons), AAA Cas. No. 14-390-

0488-90-J (March 28, 1990) (in absence of any negoti ation
regardi ng permanency of bid shifts, recognition by Gty for 20
years of permanency of bid shifts constituted practice between
parties precluding Gty from changing shifts).
Plaintiffs have offered no reason to distinguish
bet ween acqui escence w thout formal negotiation and acqui escence
after formal negotiation, and such a distinction is not |ogical.
It is illogical to find acqui escence from an unsuccessful attenpt
formally to negotiate for conpensated change tine but not froma
decision to forego even an attenpt to secure such conpensation
t hrough formal negotiation after unsuccessful informal requests.
The parties’ enploynent relationship is governed by a
col | ective bargaining agreenent. Uniformchange tine is the type
of activity which ordinarily would be discussed during collective

bar gai ni ng negoti ations by any union inclined to do so. The



Uni on has negotiated for overtine conpensation for pre-shift rol
call s and reconpense for uniform nmai ntenance.

The correctional officers were well aware that uniform
change tinme was not conpensated by the CGty. The Cty has never
conpensated for uniformchange tinme throughout the life of the
coll ective bargaining relationship. The President of the Union
request ed conpensation for change tine at |abor nmanagenent
nmeetings. The Union elected not to press the issue in forma
col l ective bargai ning negotiations, and never filed a grievance
or demanded arbitration regarding this matter. The Cty’'s
correctional officers have acqui esced over a long period of tine
in the clothes change policy.

The court concludes that there is a custom and practice
in the context of a collective bargaining relationship and under
a bona fide collective bargai ning agreenent to exclude uniform
change tine fromthe conpensable work hours of Gty correctional
officers. Accordingly, 8203(0) is applicable and defendants are
entitled to summry judgnent.

An appropriate order will be entered.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

W LLI AM TURNER, YVONNE RUFFIN, ClVIL ACTI ON
JAMES OESCHLE and GLADYS :
WOODWARD, on behal f of :
t henmsel ves and others simlarly :
si tuated :
V.
CI TY OF PH LADELPHI A and

THOVAS COSTELLO, Pri sons :
Comm ssi oner : NO. 98- 2990

ORDER

AND NOW this day of April, 2000, upon
consi deration of defendants’ Mdtion for Summary Judgnent (Doc.
#137) and plaintiffs response thereto, consistent with the
acconpanyi ng nenorandum | T IS HEREBY ORDERED that said Mdtion is
CGRANTED and accordi ngly JUDGVENT is ENTERED in the above action

for the defendants and against the plaintiffs.

BY THE COURT:

JAY C. VWALDMAN, J.



